United States Court of Appeals 


for the Second Circuit 


APPENDIX 


__ 16-2038 


United States Court of Appeals 
FOR THE SECOND CIRCUIT 


Docket No. 76-2038 


ED ip Ice 


JEAN CLAUDE PINTO, a/k/a 
“RICHARD BEN SADOUN”, 


Appellant, 
ere + spn 
UNITED STATES OF AMERICA, 
Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FoR THE SOUTHERN DISTRICT OF NEW YORK 


GOVERNMENT’S APPENDIX 


ROBERT B. FISKE, JR., 
United States Atiorney for the 
Southern District of New York, 
Attorney for the United States 

of America. 


PAGINATION AS IN ORIGINAL COPY 


TABLE OF CONTENTS 


Docket Sheet for 72 Cr. 

Indictment, 72 Cr. 628 

Pinto’s Original 2255 Motion 

Legal Back of Indictment, 72 Cr. 628 
Decision of Pierce, J.. of December 11, 1974 


Decision of Pierce, J.. of December 31, 1974 


Decision of Pierce, J.. of January 3], 


Decision of Pierce, J.. of December 30, 
Affidavit of Walter J. Higgins, Jr. 


Decision of Pierce, J., of June 25, 


1S cr ree Et ep eae ete ae 


CRIMINAL DOCKET 
UNITED STATES DISTRICT COURT 


"TITLE OF CASE Snes 


THE UNITED STATES 


ENR LQUE BA BE ERA, 


STLBERT ‘BOR)-SZTES N 


JESUS JORGE ENRIQUE: 


oe oa REP ee rege ee Tr _ 
_ JEAN CLAUDE PINT Q a/k/a Richard Ben _For Defendant: 
Sadoun 


NTHONY DE LUCA 


NAME OR 
RECEIPT N 


hed Lig Se o m Bs + minti- opm sn oe aS Sale I< eas © AM ae 


nei ene 


stn Gietiiememmeeen eee ee «Ce 


oT wel 


emia 


‘@ 


RNC 
BC RNS 
yen 

ak 
etc ren 


a 
bead 


a terete: Se Decl Dh 
Tremenda ec 


Ae 
for 


aa 
Richman, 160 Bway ,6 76-146 


tees S. ROSenthal Gul Bwa- 


SSE CII natice ene _ i 


_5=26~ 


eopiica ~ i909 


y preseni- application 


Odi ni on 1+# ef. 
of hos bail. the oral ar-ument 


the amount of 
ted to the Court. by. government , sis 


a_2n the amount of $300, 
cessive under the circu mstanees o 


we@sasu Jorge. Enri iquez- “Filed memorandum 


__So Ordered qd Pierce, J. 


ee 3 D. 
Judge Pierce ta Nas moved Poy 
th amount of nis b the g he Ff 


Acs 
deft. fleeing a 


ht tae 


3 * tal r agcant +A artanA i a4 
80 thus no Sa si & é ria 


RO Das.« T= % ~ 1% @ Free aw ae bao ie rte ir gm 


in the amount o , 8209 Ot The Conn: 
‘is not excessive u the circumsta of this 


Ica At eal tl watt donot Peet tbe WS DADO eS OF  2ni 3s. a oe Oe. Bele 


emo. 


Barrera atty . present— 


eect grietenstininan se 


inction of bail ; 
3eserved— Pi oh 9 ea coe 


and pre-trial confrence 


ent) ~ 


rial ‘conirence, 


CAws 
vii tielklidbidives 


— vores ) apnoea] 1 before th 
} i) 


M 
_ -VUF it, 


: i not ice ‘or _appe i: 
| Ch hambers St » New Y: 


- : ee ns (ag Le 
-27-72_ Piled copy ot opinion 2 -38609 t ton : D 


aS _fleeing from this jurisai ree on nd 
Se Se Sot bee re te stand. trial, “an? ears to be great. Accordingly, 


eens ae es is_hereby set in the amount of $500,000.00, The Court finds that 


oo SOS BOuRt 18 ee ee eee 
So ordered. 


ene 
Fences 


notice of record on sppesn? h 
; tansmit vted fo t 


BS been cer ou ts Sek ee Rl mincleeg ee 
} woe US. 0 kh. o fated.  j-12- — ee ec 


certified copy 


rad 
ee 


ht 2 AUN 8 ae Si aa ivi cds mae Ce Ol On 


e347 ry — On we > +A le mt re he 
1¢_ beil her eto, ore by.o2id Diet. Sot by 


hath 


+ 4 c om f 
hati ered - ie Ce oare nt ent 


apt oo a se [ae menNNE Hala 
ee ease Uf TT oF pro de aaGeW AE 


he q 3 


be MP ay ~ We ag i 

: iled. Pee he ae oe a Oh pi Welter J Wee pp > iH—Opn OAS OF 
{ “ 1 . ° 

te. gefi's mosion <P Om en order of this Court granting re 

_of the Indictment: 


ies 
OE Perk alers: Rieu 


{ Ty: i Ora ane: 
oie eae 9 n 
H re i . 


See ah Ne ue MeOH AL an 
vce SL Mibeesetan ok ae es aes 


Le Cee ee ee Lee oes oo oes 
On73- 1? led motion that de<endant be released ‘upon bond or _on his _own, 1_recognizancds 


festa i Ok ee ee 
; » { 


“ De _Luca- Motion applica. -ion for reduction of bail, Dec, Res. Pierce, J, 


— eee miata eo 
IDE LUCA -Pized ‘Opinion. #38734 on. _reapplication for reduction of bailwetreduces the | 
_bail to $150, 000,00 00 to be posted as follows:£50 000-00 By 8 secured surety bond: 


$100,000,00 _by person al recognizance bond signed by Sam Deluca and Ben ____ 
DeLucate#So_ ordered,.,PIERCEJeese _ Mailed not+i re . pee 1 ' 


pnts 


1 O/C: Piet pean PP wE es = PCy Sette ee ae 


J ; Application 
oS 30,000. ‘suret A bon 
ott 


ees 


= 1a Rarrnarna. 7 re rt 
lee isa oo San Soh. ati Stitt. era- f jled. ssideatellis 


=~ wee 
mule 


IQUE | BARRERA - 


“5 Ato. 


os) 


& $100, 000P 


at & 


Livt Theol | W ul) 


Ke) 
Pe 


+ 


ev 


EARS i> Be Sl 


net Cen + ~~. ewe rene 
2 ms i 
Prinr Pr LAT Amo mer 
ttl OCB ROI AS SUS 


aut Aan 
meet Nati ith Sa at om a 


| ' sressior 
Sa tt ag tn Nt st Sod tt. 


eae bee 
gned 


by deft's 
did cinassemne « et ca gra e* 1 rhe 


; Seaman mama: 


cette nt ly 


“ bail 2 alates ad 


len “acdor nald AUSA dtd.§-29-72... 


ENRIQUE BARRERA = De-t(attyeonly 


r 
4 
ene ~ 


$50,000 cas? 


is set as 


to_ be “signed ‘by. ‘Reaaldo & 


4 


-“ — a 
Lob xls 


Rosa | 
is stayed $ for five days 


~ 


| 
todri ZUEZ 
P pending 


KAY, i sa = - YAlad remand 4a datec 


cel PS  N H @ iy O nee) 


+ de 


aa 
eC 5 « QU asset 


ENRIQUE BARRERA- Bailed 


2 ppet_ bail posted _on. 


led covy_ of _Opin 


4 _# 18766 
equests are c cere 


a 


_pran ted. i 


_confrence held. Pierce, J, ae 


oe Wiel 052 i came Oe | DAs oad Py lene 


. Magistrate 


a 


defe endants. 


IO=2=72 Barras 


as indicted 


herej 


ran Filed sffide its 


ey OP thé 
i ¥and for an n order Be ii: 
arry statement t_allegedly made | by ead 


MeO AVAILABLE 


entero tensnnitng te nih 


Winn: 
as 
era - Filec affevt. of Walter J. Higgins, AUSA. in opposition to de 
renewed motion for reconsider 


ts 
wel @ 


reargument on hiS motion 


72, Spinelli-Filed deft Ss let ter for reduction of sentence and ruamo endorsed 


motion denied. Bonsal, ? 


‘ Gilbert ‘Bornszt stin-Filed notice of appegrance dated 9-27-72. 


0-16-72 De. Luca- Filed Dadiee sicneil ba. Judge. Pierce ~dedal0- 12- 72, to Bias S8ihe. 


Ud examined by De Abrahams. | 


_competency to stand trial erent file) 


venus - Hearing hela Court ‘Exh. ‘i= Locked, sealed evidence enveape 


Exh. 2,3 and 4. similar. 


»ssion hearing begun before P 
ion hearing cont'd & adj 
before Pierce,J. 


rial cont'd Suppression hearing cont'd 
tt 


tt 


decision reserved. Motion denied 


Filed the following papers received from Mag. Raby: 
_. Docket entry sheet. 


QUE BARRERA-‘*iled following papers 


PS) dguta from 1 Uses Magistr ra 
_docket sheet, appearance bond. 


A th K in the above 

atter whieh coh have been ordered sealed by the Court and placed 

in the Clerk's office vault in room 602, This envelope is to be opned b 
[order of the Court. Pierce, J 


. : @ i 


eee ee a 


‘ me + 
“ Jury retir 


counts 1 & « Jury is disch 


PSI ordered defts remanded. 


2 ad and — 
ree, 0% 


f 
record of DT OCHCs 


erat d-aateg 


: Ried Tra LIL! wT pt of record o 


alitdjs, dated 2-76-72 


orm 20 appointing 


~-—P-erce 


Filed CJA Form ‘0 approvi ng payment to atty. Gonzalez 


mesPierce 


| Filed Govt!s memorandum in support of motion to quash subpoena Duces 


Serge here ren Pt 
3 Filed Govt memorandum of law. 


Tecu 


i Filed Govt's memorandum of jaw 
Gout! 


ee eed 
/3 | Fiied Govt's Bese st 


Cl 


PROCEEDINGS 


mort 
ail 


J€an Uiauce Pinto- Filed Judgment(atty, pr Bed that 


the deft, is hereby a or his 


authorized representative for imprisonment for a peri BP Go EN (15) 


YEARS on count 1 and TEN(10) YEARS o count 2 to run consecutively 


with the term of imprisonme ent on count 1, Pursuant ot _the provisions 
of Sec.841 of T. 21 +,U,S,C,, the defendant shall yest on Special | 


Parole for a _period of Three(3) Years to.commence upon expiration of | 


Issued commitment and copies. 


confinement, ery or — . 


RMR sete SS SE ce ee S| Ss. 


Gilbert Bornctein 
Sesto oe Se sw So MILAS LS LT 


tem, 


pe ~ 4 ps “ 5 = bee ‘ aunt 
biudi tne dere, 1s nereDdDy Commi 


GUE. thorized representative for Apr asonment 
YEARS on count 1 and TEN(10) YEARS on count to run consecutively with 


a 
YEARS ’ 


snail receive credi 


. (os 4 : 
Jorge Enriquez- Filed Judgment(atty 


deit. is hereby committed to the custody, 


Tepresentative for imprisonment 
count J] and Six(@) Years on Count 2 to run consecutivels 
of imprisonment imposed on 
Pursuant to the provisons of Sec, 641 of T JoSeC., the deft. shall 
bé_ placed on Special Parole for a period o 3) Years, to commence 
upon expiration 0! confinement. she receive credit for time 


__ BET VEG. sacha 


Issued commitment and copies, 


~akkexe-Ei hed Judgment? 
k. is hereby committed 

pe ietaek Rie for im; 
__YEARS 0 n count 1 and ZEN(IO) | 


bk Se ede | a, Ga Le 


Bees tion —fhe deft. is Faned $25,000. 
count 2, Ttoal Fine $50,000, is to be Oo 
Gomnieted wort) thé fine 40. aid or he is otherwise dischar; 

Be Fee en ae ao hice eiinaeiia ce a 
Pursuant to Sec, 841 of T, 21, U,S.C., deft, shall be piaced on Special 


_paid or the deft. 4 


Parole for a pericd of Three(3) Years, to commence upon expiration of 
BAG (emer yen a benign saan ooo served up until the 
_time of his arrest and detention on indictment 72Crl026, filed 10 fhe | 


S.D. of N.Y, furthermore, shall receive credit for time served commencing 
se ay conviction in thts Case on tt=t672>—up- Until today, t= gui 
Issued commitment and copies, Pie 


me Mi 


BORNSZTEIJN: Filed notice 


Jan 10-73. (ma‘led copies to 


SS 


- 


PROCEEDINGS 


- 5 sei sb 
pe Fs ee 


EE I gr reso SSS 


; 
Transcript | 


yt PECOR. an a lauae) Peo, fy 


Py 
ed C  Comaidtmen: a endrad ster, 


- Fidel) ormmttrnent & enterag raiurr, 


eer ca 


remand 


Gated 11 


Filed remand dated 11-18-72 


> ntoe 
otk 


Deft Deli 1 


emand cated 11-18-72 


carlera= 


2-27-73 Barrera-Filed notice tnat the record on_ 


appeal has been eertifie ea 


_to the U.S.C.A. 


ed letter from 


"eee PA, ; 


Lerc e to Ward en. 


Hogan U.S.Penten Eiary. 


JORGE ENRIQUE 
on 1-10-73 to Wai de: 


sebiled true copy of J 


Federal 


S 


a a pale 
with Marsa ad 


with 


CLAUDE PINTO-Filed trueecopy o of 3 & a 


JEAN 


Marsnal 


ention HDQRTS , N.C, 


delivered on 


"s return-Deft. 


1-10-73 to Warden, Federal Det 
Se BES 


hh. Earrera- Filed exhibits 


77 > 


ab Unclear ris cease ane, eae aN on i a 
requests to charg 


)_ Barrera-Filed notice 


4a 27 =-73 


i 


De Luca- Sentence report from-U, S.. De 


< 


i ES EO: deft, is. ordered sealed, 
___Judgment of acquittal is deni ‘ic 
fo _ vacate sentence, Decision Res ed. Compe G 1a 
_will be held On Jam: 20,1973 ar 9: A:N._Court. reques 
£2 produce pertinent parties ‘om te 

of deft's competency, Govt, 
poate: doctor to examine 
_the week of June 4 to June 8. 
order> he | deft. continue 
House 2f Detentio 
20, 19/3--- ‘Pierce,. 


to be kept in the. “Medical 


on pen iding a hearing as to his co 


C~$- 73 Wiles! Transoripi of reaord of — dated «5 - 3/— 4 
C ~9-92 Kile Transoripl of record of proreeBrgs. dated oe a ee 
Ce ro Sai A Me ATGNSOTYN OF TEM A fin NES \o / 2 > 


yt 


> 4 + 


rue copy of US CB, order 
-t@--tke-US-C -A-- 


fo ye a paneer vay Sp om 
wt Ht EIA 


ANTHONY DE LUCA-The de D4 main at th ue idgrts so as to a 
ine the deft s present competen y understand tl oak the procaine 
t him and to assist his unsel in any furthe: i i ] 

_J. consentec to. 


e210 - 73 File Lransoript of record 


notice- The (2nd Supplemental ri 
mitted co. the Ju. SCA. 


ica-Competency. hearing heid ; ert, r 
custody Of the Atty .Gen Suant  £. C- 4246, for treatment _ 
Such time that he shall nentall 


mil such time as the peaceeaine peer are | ist 
law. The Atty. Gen. is directed to report. Girectiv to 1 
time when in the opinion of reps eee ore 
competent to continue with the. 
any event, the Atty. Gen, 
thin 12 months and every 


| 


is 
12 Sree 


rs — ae ngs 
e eh ) Qe 
eDOUCAL 35,00 


EOP 7 Os 


: tg | return-Deft. 
Hderts. ? 


Cont! é Page #12 


Ok. Mandat 
a ee —— oe US 


yr 


Sec. 420G,.. 


“TTI 
ot 4 Ry nort af 


He 2B EE LD: gl ae ASE <2 Spe ho time be i2 oo». ses Fu of Abra 


73 


$3.-SHALEZD BY ORDER OF J 


ter. and report 


12-7); «placed in Vault 3-13-7)) | 


LLE > ano reports 


PIERCE. om oP ¥ 


« bag edb VOLS +313 a 


ORDER thas the | above cocuments and correspon 
n>» * 


ip om Se Chambers files of ke undersigned, to + oi tites.4 AS. “ci.cated, 


+5 r = a 
the documents are hereby o red maintained in a SSA 
TTA TSI ke +, = cs. oF aie oe ee 
LUC k= Ki led ‘copy. of Jett 3=5=/)) written 


—— "Director, Medical Con: er tor Federal Pr: ers,Dureau of Prisons, Ssrinsfiald 


IN - Filed Suprem ‘Court: Petition is denied. 


Supreme Court ! ete. Petition is denied, 


b JE Cl CLAUDE PINTO, ETC. = Petition is denied, 


ESUS JORGE ENRIQUEZ ~ Filed Notice of Moti on. ‘Re: F Reduct ion of sent ence “re: S/T67 74 


iG SEAN afice of Mo clon _reds 3 £ sentence, 


irate ‘ eee aera nn solar Xoenen prt pecnrancra ites cea AAO eal a 


[ENRIQUE BARRERA & GILBERT BOR RNSZTEJN-Filed Defts, affidayit and notice _of motion to 
reduce, 3 modify, and/or correct Sentence 


as NRIQUE. BARR } ae [ SZTE Filed memo, endorsed on Deft 


Sa re ear 


The ‘mo 


PHIT 


PRIL 


the deft, to the S,D,N.Y, for Sacetne seckadians. Sa a 


PHILIP ANTHONY DeLUCA-Filed Govt's 


memorandum in opposition to 
etition for habeas corpus. 


PHILIP ANTHONY DeLUCA- ~Filed ORDER that deft. be returned to Medical Center for 
Federal Prisoners, Springfield, Missouri for @ report pursuant to 16:4247. 

At the time the report is submitted the deft. is to be returned to this 
district for further proceedings. Defense counsel is invited to submit 


whatever inform tion he may have which he deems pertinent. SO ORDERED. 
versesensPiovce J 3- (mailed notice) 


4-14-75 (| PRILIP ANTHORY. DeLUCA- -Filed ORDER that because of the time invéived in uéing 
normal government transportation routes and because deft, would be without 


proper mecicé] treatment for some 30 days, Ordered thar deft, be removed S--- 


the Federal House of Detention, N.Y.C. forthwith and taken via airplane to the _ 
Medical Center for Federal Prisoners, Springfield, Missouri........Pierce,J. 


(2 certified copies given to U.S, Marshal's Office on 3-15-75) 


PHILIP ANTHONY Del UCA-Filed true copy of Order filed 4-14-75, with 


marsha l's 
return. Ocder received and complied with. Deft. being transported by Air 
on weekend of Ajcil 18th, 1975. | 


i f : i Ad 
} . — ae | ira 2 ER : Me eG. : 4 
Director and The Board ¢ txaminers of the Medical 
o Sones rgneg ee i ie i \ 
“Drinegiieid, Mo, to submit 

£ ’ 4 
Narties herein requ ed tc yet Ho Ao) : i fin Pe ace 
Val vles Nnere nN eQues Ss ved LO: Sit te 4, ry y oll 


[De 
requested to submit to the Court by sommentx they ma 
those reports and the issue 


F ‘ 
-y ie a Se ainda’ 
wOUt + LS | We 


* 


raised 


PHILLIP ANTHONY DE LUCA-Filed 
deft's. mental coadition. 


memorandum 


| PHILLIP DE LUCA-Fi ed Govt's 


- affidavit for a writ of habeas corpus. 
Fer. Li-21-75. 


Writ Issued, _ 


P DE LUCA-Filed Govt's. affidavit & aeeaee ‘of motion for reargument of 
he Order dated 11-13-75 ordering deft's. 


telease under certain conditions. 


PEILLIP ANTHONY DE LUCA-Filed true copy 
ra 


¢ i -75 with marshai's 
return. Deft. returned to M.C.C., N. Or c 


De LUCA-Fi'ed Govt's. effidavit & notice of motion to vacate the court "s 
orice of 11-13-75 directing the release of deft. 


under certain conditions, 


5 | PHILLIP ANTHONY DE ‘UCA-Filed copy of order filed 


4-10-75 with marshal's return. 
Deft. transported from Jackson Co. Jail, K.C. ,Mo. to U.S,M. Newark, N.J. on 11-13- 7 


a. rs 109 € Criminal & Bankrup cy Continuation Sheet 


ea ey ae ek 
ILLI? DELUCA 


Gov'ts motion ist 


- 2a 
THONY DE 


s comvi ictec,etc. 
oer: & that no 


he doctor prepare 
prognosis & 4 copy o¢ said rep 
daniel y. Bel & to Gerald Kiernan, 30 Br ‘oad Stree 


that the “Us “Atty. SONY be direced to pay a reason 


escribed doctors services not to exc eed the sum af $60.00 5 per ‘cae 


fF law which permits a ote 


folLowing his conviction. 


totice) 


ner ae PAILLIP ‘De Filed Appearance “Bond For Ben}, amin ‘DeLuca (Defcs. Brother) in 
he sum ae ‘$50, 000. 0. ee he as: fel on a un al Dus 


De LUCA - 7iled One Sealed Envelope 


Pierce's Oder of Fed 10, 1976 order the “documenta” to. 
sealed condit ‘ion. 


oe ae ‘PHILLIP De LUCA - filed Order that deft. be released & po roled into the custody ot 
_his atty. Gino Gallina, 30 Broad St., NYC & into _custody~ of his. brother Mr 
_ Benjamin DeLuca,1l2 Bluefield's Lane, Blauveld, NY & that within lo week that 


they present deft, to the N,Y¥.State Dept. of | Mental ‘Hygiene _ for for certification 
_for vol, commitment a3 @ “mental patient & Mr. Benjamin | DeLuca post + with the 

__ Clerk, SDNY a $50,000. PRB to insure the peefomance of this order; & that ‘the 

_atty, file writ: writ: er | 


2013-76 | | PHILLIP ~ ANTHORY ¢ DE LUCA - 3 Filed Order ‘The following documenta were considered | “by the the 
P Conet in making its decision dtd. 


ted « Ocuments are hereby ¢ _transfe 


files in order that there be a complet r 


placed on the oublic record; a | mis shall be a This Order ane | 
~ sealed conditian. | Pierce a oes 


——— ee 


72 Ce. 626 


ial mer 
‘ 


Ube : eee ae o 


PROCEEDI NGS 


‘arnt de an Wid tae es ee Hs 
DeLUCA - Filed “letter to Judge Pierce from G Gino E. G “2-17-76. 
: Deft. was presented for evaluation & ‘treatment at ‘soot land State ‘Hosp. on 


was Fe eet a 
CJA F Form 2 Copy 2 -_ approving payment to ‘Stan ley _ 


LIP DeLUCA - Filed 
ow, M D. 823 Park Ave. ,NYC 1002i tor Examination service. _ 
DELUCA - “Biled CJA I Form 21 ‘Copy. 5. _ “eppointing Stanley ae Portnow,M 2s 
for competency to be sentenced end dangerousness. 


IL 
ort 


xamine df t. . 


2 | See 


WJH,Jr.:al 
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UNITED STATES OF AMERICA 
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ENRIQU. BARREKA, GILBERT BORNSZTEJN, : INDICIMENT 
JESUS .ORGE ENRIQUEZ, JEAN CLAUDE 
PINTO, a/k/a Richard Ben Sadoun and ¢ 72 Cr, 


PHILIP ANTHONY DeLUCA, 


Defendants. 


1, From on or about the lst day of January, 1972, 
and continuously thereafter up to and including the date of 
the filing of this indictment, in the Southern District of 
New York, E’'RIQUE BARRERA, GILBERT BORNSZTEJN, JESUS JORGE 
ENRIQUEZ, JEAN CLAUDE PINTO, a/k/a Richard Ben Sadoun and 
PHILIP ANTHONY DeLUCA, the defendants, and Gilbert Ibarra 
and Christian Frederick, named as co-conspirators but noe 
as defendants, and others to the Grand Jury unknown, nan 
fully, tntentionally and knowingly combined, conspired, 
confede -ated and agreed together and with each other to 
violate Sec'ions 812, 841(a)(1), 841(b)(1)(A), 952(a), 
960(a)(1) and 960(b)(1) of Title 21, United States Cade, 

2. It was part of said conspiracy that the said 
defendants and co-conspirators unlawfully, intentionally 
and knowingly would distribute and possess with intent to 
distribute Schedule I and II narcotic drug controlled 
substan es the exact amount thereof being to the Grand 
Jury unknowr in violation of Sections 812, 841(a)(1) and 


841(b)(1)(A) of Title 21, United States Code. 
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17 3 It was part of said dseamhenes that the said 
defenda.ts and co-conspirators unlawfully, intentionally 
and kno ingly would import into the United States from a 
place outside thereort Schedules Ii and Li maroeite drug 
controlled substances the exact amount thereof being unknown 
in violation of Sections 312, 952(a), 960(a)(1) and 960(b) (1) 

Title 21, United States Code, 

OVERT_ACTS 

In pursuance of the said conspiracy and to effect 
the objects thereof, the following overt acts were committed 
in the Southern District of New York and elsewhere: 

1, On May 14, 1972, Gilbert Ibarra, named as a 
co-conspirator but not a defendant, delivered approximately 
264 pounds of heroin hydrochloride to Brussels, Belgium. 

2. On May 16, 1972, ENRIQUE BARRERA, GILBERT 
BORNSZ EJN, JESUS JORGE ENRIQUEZ, JEAN CLAUDE PINTO, a/k/a 
Richard Ber Sadoun and PHILIP ANTHONY DeLUCA, the defendants, 
went to the vicinity of 59th Street and Third Avenue, New York, 
New York. 

3. On May 16, 1972, ENRIQUE BARRERA and GILBERT 
BORNSZTEJN, the defendants, conversed with one another in the 
viciniry of 58th Street and Third Avenue, New York, New York. 

4. On May 16, 1972, ENRIQUE BARRERA, the defendant, 
drove a 19 2 Ford Sedan to the southwest corner of 6lst Street 
and Third Avenue, New York, New York. 

5. On May 16, 1972, JESUS JORGE ENRIQUEZ, the 
defendant, followed a 1972 Ford Sedan driven by ENRIQUE BARRERS, 
the defendant, to the southwest corner of 61st Street and Third 


Avenuc, New York, New York. 
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6. On May 16, 1972, ENRIQUE BARRERA, the defendant, 
delivered a 1972 Ford Sedan to PHILIP ANTHONY DeLUCA, the de- 
fendant, in the vicinity of 61st Street and Third Avenue, New ~ 
York, New York. 
7. On May 16, 1972, PHILIP ANTHONY DeLUCA, the defen- 
dant, drove a 1972 Ford Sedan from 6lst Street and Third.Avenue, 
New York, New ‘ork to 86-05 60th Road, Queens, New York. 


(Title 21, United States Code, Sections 846 and 963). 


SECOND COUNT 

The Grand Jury further charges: 

On o; about the 16th day of May, 1972, in the Southern © 
District of New York, ENRIQUE BARRERA, GILBERT BORNSZTEJN, 
JESUS JORGE ENRIQUEZ, JEAN CLAUDE PINTO, a/k/a Richard Ben 
Sadoun and PHILIP ANTHONY DeLUCA, the defendants, wnlawfully, 
intentionally and knowingly did possess with intent to distribute, 
a Schedule I narcotic drug controlled substance, to wit, approxi- 
mately 1492.2 grams of heroin hydrochloride. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) : 
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The court cannot permit a defendant to be tried on charg 
have not been returned by the Grand Jury no matter how overwhelming 


evidence may be against him, Cf, United States v. Pepe, 198 F. Supp. 
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10. State concisely and inthe, same order the facts which support each 
of the grounds set out in (9). A mere conclusion unsupported by 

specific facts does not constitute a sufficient yround for any relicf 
under 28 U.S.C. 2255, and it is therefore necessary that you set forth 

in detail the facts upon which the allegations sect forth above are based: 


(See Annexed) 


11. .1f you have y wl to substantiate or support any of the 
grounds set forth in (9) list below: 


a) the names ead addresses of such witnesses: 


(b) a brief summarization of the facts to which each witness 
could testify: 


(1) 
(2) 


(3) 


12. Have you previo.'sly filed motions under Section 2255 of Title 28, 
United States Code, or auy other applications, petitions or motions with 
respect to the conviction which you seek to vacate? No. 


13. If you answered ''yes!' to (12), list with respect to each petition, 
motion or application the specific nature thereof: 


FACTS 
The indictment returned by the Federal Grand Jury against 
petitioner, Vig: U.S.A. v.Jean Clauce Pinto,.¢ct.,al., (No, 72 .Cxr 
District Court, Southern Distric 


listed enumerated viola 


onsisting of the 


OAT 


Sections. 812, 841(a) (1) 
return of the indictment giving 


he "True Bill" returned by the Grand Jury 


particulars to embrece offenses in violation of Title 21, United 


Conviction under such offenses is therefore null and void. 


position o 


tions, if known, to any writtcn opinions or orders deciding the appeal: 


h14), 


(a) which grounds have been previously presented: 


each ground was 


17, If you took an appeal m the conviction which you now seck to 
vacate, was any ground set forth in (9) raised on j J 


If your answer to this question is "yes", identify below which grounds 
were raised: 


have filed a previous ion or motions pursuant to 28 U.S.C. 


dn aise therein ¢ for a collateral attack upon your 
which you now allege i : 


(a) set forth the grounds not previously alleged: 


set forth the reason why the above grounds were not 
alleged in the previous motions: 


Were you represented by an attorney at any time during the course 


(a) your arraignment and plca? Yes 


(b) your trial, if any? Yes 
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UNITED STATES PAROLE OFFICER 
(Authorized by 18 U.S.C. 4004) 
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j 74 Civ. 2239, JEAN CLAUDE PINTO v. UNITED STATES OF AMERICA 
STRICT C5, 
enka GSH, n, ENDORSEMENT 

AU/, ae 


Petitioner Jean Claude Pinto has moved this 

/ Court, pirsuant to 28 U.S.C. §2255, for an order vacat- 
ing his conviction on the ground that the indictment 
in the case was constitutionally defective. By means 
of a submission entitled "PETITIONER'S TRAVERSE TO 
RESPONDENT'S ANSWER FILED HEREIN" the petitioner has 
further moved the Court for an order providing that the 
"true bill," which was filed with Indictment 72 Cr. 628 
by the May, 1972 Regular Grand Jury and which has been 
under seal since the day of filing, be unsealed in open 
court at an evidentiary hearing at which the petitioner 
shall be present. 


The petitioner's mocion for an inspection of 
the sealed records is hereby granted to the extent that 
the clerk of the Court is directed to transmit the afore- 
mentioned "true bill" to the undersigned for examination 
by the Court in camera. Petitioner's motion for inspection 
is denied to the extent that it seeks an evidentiary hearing 
and/or an order providing that petitioner be present at the 
opening cf the sealed records. 


SO ORDERED. 


New York, New York 
December t0, 1974 
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t, 9. 2. 4. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ec cwcncweewneeesnocwcnnooeeensoceccoose --x 
JEAN CLAUDE PINTO, 
| Petitioner, 
“ve 74 Civ. 2239 
UNITED STATES OF AMERICA, 


Respondent. 
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ENDORSEMENT ORDER 

petitioner Jean Claude Pinto has filed a 
motion pursuant to 28 U.S.C. §2255 seeking to vacate 
the judgment of conviction and sentence imposed in 
case number 72 Cr. 528 in this Court on the grounds 
that he was convicted and sentenced for offenses not 
voted by the grand jury. Specifically, petitioner 
charges that the “true bill" or "grand jury bill" 
returned by the grand jury enumerated violations of 
Title 21, United States Code, Sections 812, 841(a)(1), 
and 841(b)(1)(a), but did not include violations of 
Title 21, United States Code, Sections 952(a), 960(a)(1), 


960(b)(1), 846 and 963. 


The Court determined, by in camera inspection 
of the documents filed by the grand jury, that indeed, 
the document which records the number of grand jurors 
concurring in the voting of the indictment did rot 
list the latter group of offenses. However, contrary 
to the petitioner's assertions, this fact does not 


invalidate the indictment, the conviction, or the sen- 


tence. 

The indictment, prepared by the Assistant 
United States Attorney and signed by the foreman of 
the grand jury, set forth fully each of the offenses 
for which petitioner was convicted au. sentenced. 
In all cases brought in the Southern District of New 
York, the indictment is always present in the jury 
room when the grand jury votes. See United States v. 
Niedelman, 356 F.Supp. 979, 983 (S.D.N.Y. 1973). Under 
these circumstances, the Court finds no basis for hold- 
ing that, in addition, the grand jury bill which records 
the number of grand jurors voting for the indictment 
must also list each of the offenses charged in order 


for the indictment to be valid. 
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AFFIDAVIT OF MAILING _ 


STATE OF NEW YORK 
ss. 
COUNTY OF NEW YORK 
es ; i. 
wor Jo ly AUNQme ; 
| iy being duly sworn, 
deposes and says that he is employed in the office 
of the United States Attorney for the Southern District 
of New York. 


j cs iaG> 
That on the Il th dav of Ubetp teary)! a7 
he served a copy of the wit“in Ap end ix 
by placing the same in a properly postpaid franked 
envelope addressed: 
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hata , Herorgia ae 


rar 
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An deponent further says that he sealed the 
envelope and placed the same in the mail chute 
mailing ct One St. Andrew's Plaza, Borought of 
City of New York. 


Sworn to before me 


day of 7 
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